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1 68 MICHIGAN LAW REVIEW 

lowed by "r," "rs," or "iss," as occasion demanded. The agent inadvertently 
added "r" instead of "rs." The ticket was refused and plaintiff ejected. It 
was subsequently presented to the same conductor, and the plaintiff again 
ejected. The evidence showed that both the officers of the company and the 
conductor knew at the time of the second expulsion that the plaintiff was 
the owner of the ticket. Held, plaintiff could recover. Parish v. Ulster & 
D. R. Co. (1908), — N. Y. — , 85 N. E. 153. 

In the Appellate Division the defendant had the judgment on the ground 
that, unless the book on its face authorized the plaintiff to ride, the con- 
ductor was justified in ejecting her. This was based on Monnier v. N. Y. 
Cent. & H. R. R. R. Co., 175 N. Y. 281. But, as is pointed out, the Monnier 
case is based on very different grounds. In that case neither the conductor 
nor the officers were shown to have had knowledge of the plaintiff's right to 
ride. The court there said : "The conductor cannot decide from the state- 
ment of a passenger or his neighbor what the facts are which affect the oper- 
ation of the rules. This * * * would expose the company to numerous 
and constant frauds." This reasoning is not applicable to the principal case, 
in which the conductor knew the facts, and hence there could be no exposure 
to fraud. The weight of authority supports the view that, as between the 
conductor and passenger, a ticket insufficient on its face is conclusive as to 
the passenger's right to ride. Thomas v. Railway Co., 72 Mich. 355 ; Cheney 
v. Railroad, 11 Mete. (Mass.) 121; Yorton v. Railway Co., 54 Wis. 234; 
Wiggins v. King, 91 Hun 340; Brown v. Railway Co., 134 Mich. 591 ; Contra. 
Maroney v. Old Colony & N. Ry. Co., 106 Mass. 153; Murdock v. Boston & 
A. R. R. Co., 137 Mass. 293; R. R. Co. v. Fix, 88 Ind. 381; Penna. Co. v. 
Lenhart, 120 Fed. 61 ; Erie R. Co. v. Littell, 128 Fed. 546. The rule is based 
on the sound reasoning that the conductor, not being in a position to decide, 
the passenger can pay his fare and then recover, and that a contrary holding 
would open the door to much fraud. However this may be, where the cir- 
cumstances raise a strong probability of error, or the conductor has knowl- 
edge of the error of the ticket agent, the ejection is wrongful. R. R. Co. v. 
Winter's Admr., 143 U. S. 60. The purpose of the rule is to protect the rail- 
road company, and when the reason fails the rule must remain inoperative. 
The spirit and reason of the rule demand this qualification upon it as made in 
the principal case. 

Carriers — Free Pass Within Statutory Prohibition. — A railroad con- 
tracted with the defendant, a physician, for professional services, to be ren- 
dered when requested. By the terms of the contract, the defendant was to 
receive $25 per month, and an annual pass over the railroad. Defendant 
was prosecuted for a violation of chapter 93, page 342, Laws of Neb. 1907, 
making it a penal offense for any person to accept or use any "free pass, 
free ticket, or free transportation in any form for the transportation of any 
passenger." Held, that the pass was a mere gratuity and the acceptance and 
use by the defendant were within the statute. State v. Martyn (1008) , 
— Neb. — , 117 N. W. 719. 
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The statute, being penal in its nature, must be strictly construed. If the 
defendant was a passenger for hire, he could not, under a strict interpre- 
tation, be said to be within the provision, "free pass, free ticket or free 
transportation." A passenger for hire is said to be one "who travels in 
some public conveyance by virtue of a contract, express or implied, with 
the carrier, as the payment of fare or that which is equivalent therefor." 
Penna. R. R. Co. v. Price, 96 Pa. St. 256; Bricker v. Phil. & R. R. Co., 
132 Pa. St. 1 ; Fitzgibbon v. C. & N. W. Ry. Co., 108 la. 614. Where a 
ticket forms part of a consideration, being an inducement to entering into 
a contract of employment, the transportation is for hire, and is not gratui- 
tous. Doyle v. Fitchburg R. R. Co., 166 Mass. 492; Commonwealth v. Ver- 
mont & Mass. Ry. Co., 108 Mass. 7; Dempsey v. N. Y. C. & H. R. R. Co., 
146 N. Y. 290. An employee traveling upon a pass or ticket received on 
account of his employment is not a gratuitous passenger, but a passenger 
for hire. Whitney v. N. Y., N. H. &■ H. R. R. R. Co., 102 Fed. 850; 
O'Donnell v. Alleghany Val. R. Co., 59 Pa. St. 239; N. Y., L. E. & W. 
R. R. Co. v. Burns, 51 N. J. Law 340; Doyle v. Fitchburg R. R. Co., supra; 
Williams v. R. R. Co., 18 Utah 210; Dickinson v. West End Ry. Co., 177 
Mass. 365; McNulty v. Penna. R. Co., 182 Pa. St. 479; Whitney v. N. Y. 
N. H. & H. R. Co., 102 Fed. 850, endorsing Doyle v. Fitchburg R. R., 
supra; Railroad Co. v. Stevens, 95 U. S. 655. A pass purporting on its face 
to be a free pass may, nevertheless, be given for a consideration, and the 
holder be a passenger for hire. Williams v. R. R. Co., supra. It is not 
easy to see why the services of the defendant, in the principal case, were 
not in consideration for the pass given, so as to make him a passenger for 
hire, and not, therefore, within the provisions of the statute. 

Constitutional Law — Judgment of Sister State — Full Faith and 
Credit. — A Mississippi statute made trading in futures a criminal offense 
and provided that such contracts should be unenforceable in the courts. 
Plaintiff's assignor and defendant made such illegal contracts in the state 
of Mississippi. A disagreement arose and they agreed to submit their 
differences to arbitrators, the question of the legality of their transactions, 
however, not being so submitted. An award was made in favor of plain- 
tiff's assignor, but defendant refused to pay. Afterwards plaintiff's assignor 
brought suit on the award in the courts of Missouri, and got service on 
defendant while in that state. The court, refusing to go behind the award 
to investigate the legality of the transactions on which the award was based, 
gave judgment for plaintiff's assignor. Plaintiff's assignor sued on this 
Missouri judgment in the courts of Mississippi, and the latter courts held 
that they could look behind the judgment to the transactions out of which 
the action arose, and refused to give judgment for plaintiff's assignor on 
the Missouri judgment, which was then assigned to plaintiff. Held, that 
the Mississippi courts denied to the Missouri judgment the full faith and 
credit to which it was entitled (Mr. Justice White, Mr. Justice Harlan, 
Mr. Justice McKenna and Mr. Justice Day, dissenting). Fauntleroy v. 
hum (1908), 28 Sup. Ct. 641. 



